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36 1 Responsive Democracy

and, by extension, the entrenchment of responsive democratic gover-
nance—results from political conflict among politicians vying for power.
Democratic responsiveness results less from leaders’ normative judgments
concerning how democracy should be than from political expedience. Re-
gardless of the motivations underlying such measures, however, APA-like
procedures represent an important step along the path from institutional
to responsive democracy, ~

3 | Deregulation, Bureaucratic Conflict, and
Passage of the South Korean
Administrative Procedure Act

The aim of regulatory reform is ambitious: to move Korea from a
highly interventionist and authoritarian model of economic
development to a market oriented and open model based on
values of consumer choice, democracy, and rule of law. The
Adsministrative Procedure Act . . . seeks “to advance a guarantee
of fairness, transparency and confidence in administration and to
protect the right and interests of citizens . . _ by stipulating
common matters regarding administrative procedures.”
Introduction of the Act was . . . against major oppesition from the
bureaucracy due to concern about the limits on administrative
discretion implied by greater transparency and stricter
procedures,

—Organisation for Economic Co-Operation and Development 2000

The Organisation for Economic Co-Operation and Development
(OECD) viewed the Korean administrative procedure act (APA) as a tool
for enhancing transparency and confidence in administration and pro-
tecting citizen rights and interests. In essence, the OECD implicitly de-
scribed APAs as a mechanism for enhancing democratic responsiveness,
recognizing that the desire to increase state accountability constitutes one
of politicians’ principal motivations for restructuring their bureaucracies
in ways that enhance the responsiveness of their democratic institutions.

Elected officials in new democracies, including those in East Asia,
commonty have difficulty controlling bureaucrats from the previous au-
thoritarian period.! So how do newly elected post-democratic-transition
presidents ensure that their policies are implemented? One option is to
rein in these bureaucrats by empowering the public to participate directly
in bureaucratic policy-making.

As | argue in chapter 2. one wav ta do ecic hu roanising all acaeelo.
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agencies to follow specific procedures when writing regulations across all
policy areas. If McNollgast’s theory is generally true, outgoing presidents
in other countries should support APAs to “lock in” preferred policies. Yet
at feast in South Korea (henceforth Korea), such is not the case.? The Ko-
rea case suggests that rather than seeking to lock in the status quo, presi-
dents may support APAs in new democracies if they confront various
types of conflict within the executive branch. In other words, the lock-in
story does not ring true in many new democracies because following a
democratic transition, new presidents’ policy preferences often differ
from those of members of their coalition or of bureaucrats left over from
the previous regime. When presidents have incomplete control over their
appointees, they may seek to manage delegation to cabinet ministers and
their underlings by adopting an APA (Baum 2007a). Whether presidents’
powers are constrained by constitutional requirements (appointment and
dismissal power of the cabinet), coalitional support with heterogeneous
preferences, or bureaucrats who cannot be fired, APAs can mitigate agency
slippage by keeping track of bureaucrats’ activities, In Korea, APA enact-
ment is primarily, albeit not exclusively, attributable to the third condi-
tion. In this chapter, [ investigate the enactment of APAs in Korea, a text-
book case for examining the applicability of both the lock-in argument
and my alternative reining-in theory.

Korea's first civilian leader since 1961, President Kim Young Sam
(1993-98), assumed office with an ambitious reform agenda. Yet he con-
fronted an executive branch dominated by entrenched and recalcitrant
bureaucrats loyal to the previous authoritarian regimes and with a vested
interest in the status quo. Institutional and coalitional factors played im-
portant roles in both the timing and substance of Kim’s decision to pursue
the various acts governing administrative regulations. I investigate his in-
centives not only before and after passage of the 1994 APA but also when
the APA was strengthened three vears later.

Nevertheless, it is important to avoid overgeneralizing from evidence
based on a single country. Hence, following common practice in qualita-
tive case study research (e.g., Achen and Snidal 1989; Drezner 2000; Eck-
stein 1975}, I employ this case study as a “plausibility probe,” intended to
itlustrate some of the key relationships described in the theory as well as
to demonstrate the utility of the theory for further empirical testing.

I begin by outlining the events surrounding the enactment of Korea’s
APAs. 1 then briefly describe Korean politics under military rule, focusing
on the traditional sources of political support for bureaucrats. I subse-
quently discuss the goals and policv preferences of Korea's naliticianc and
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Pureaucrats after democratic transition and test the applicability of the
4heory to the Korean case.

APA Enactment in Korea

My dependent variable is the change in the degree of administrative pro-
“gedural control during a particular administration in Korea. Such control
ncreased when an APA passed in 1994 and was strengthened in 1997,

- Following his inauguration on February 25, 1993, President Kim es-
‘tablished several deregulatory committees.” Kim also created the Presi-
.dential Commission on Administrative Reform (PCAR) which served
rough the end of his five-year term. On June 11, PCAR promulgated the
Special Measure Act for Deregulation of Corporate Activity. The National
Assembly then passed the Basic Law on Administrative Regulations and
ivil Affairs Act on January 1, 1994 (Korea 1994). The law, subsequently
‘referred to as KAPA I, and the subsequent Prime Minister Order (April 7,
1994) and Presidential Enforcement Decree® (PED) {December 31, 1996),
which implemented KAPA 1, set the guidelines for a new regulatory
process that focused on the legal limits of regulation and the ex ante
-screening of all proposed regulations. In May 1994, the Joint Review
Council of Administrative Regulation within the Ministry of Government
Administration was established to review and resolve regulatory disputes
“arnong ministries.

Deregulation efforts accelerated during Kim'’s third year in office, when
“he announced globalization (segyehwa) efforts (M.-]. Moon and Ingra-
- ham 1998). Kim promoted deregulation to liberalize economic activity, to
* facilitate market competition, and to improve the creativity of industries
~(B. W. Kim 1991). Toward this end, the government also introduced an
ombudsman system by passing the Administrative Regulation and Service
Improvement Act. A main goal of the ombudsman system was to discour-
age new regulations by mandating regulatory impact analyses prior to im-
plementation (Korea, Presidential Commission 1995).

Also on December 31, 1996, Kim promulgated the Korean APA (KAPA
I1), which applies to all acts that exclude provisions for the procedures of
dispositions, notifications, administrative preannouncement of legisla-
tion, preannouncement of dispositions, and administrative guidance.

On August 22, 1997, near the end of Kim’s term, the National Assem-

bly promulgated another comprehensive act, known as the Basic Act on
Adminictrative Reonlatinne (KADA 1T 3 K ADA 11T wae frv svmen avtancine
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than KAPA 1. lts main provisions included (1) a rule that all regulations
must be ordained by law; (2) establishment of a civilian-led Regulatory
Reform Committee® in 1998; (3) adoption of a policy whereby creation of
new regulations or strengthening of existing ones required a mandatory
regulatory impact analysis, introduction of a registration system, and a
sunset law; and {4) establishment of a Comprehensive Regulatory Im-
provement Plan for existing regulations. Following opposition party
leader Kim Dae Jung’s victory in the December 1997 presidential election,
the National Assembly amended KAPA Il on February 28, 1998, with the
Framework Act on Administrative Regulations,

The Political Equilibriurm under Military Rule

Korea's formal democratic transition from military dictatorship began on
fune 29, 1987. Roh Tae Woo, a conservative politician handpicked by Ko-
rea’s military leaders as the presidential candidate of the ruling Demo-
cratic Justice Party, announced major democratic reforms.” Following
these reforms, the National Assembly amended the authoritarian consti-
wition and adopted the new constitutional framework on October 12,
1987, In a national referendum shortly thereafter, 93 percent of voters
ratified the new constitution (Diamond and Shin 2000, 6). With over two
decades of democratic experience, Korea has now conducted five free and
competitive presidential elections, five parliamentary elections, four
rounds of nationwide mayoral and gubernatorial elections, and four series
of local council and top city and county administrator elections.?

Prior to democratization, Korea's executive branch was a unified hier-
archy, lacking presidential control problems. Authoritarian presidents and
professional bureaucrats had similar preferences regarding policies. Prere-
form Presidents Park Chung Hee and Chun Doo Hwan routinely re-
warded officers from the Kyungsang province, which was a major part of
their military selectorate.” This strategy led to the rise of personalistic re-
gional parties. Both military regimes also generated support from rural
vote machines'® financed by political contributions from the chaebol
{multicompany business conglomerates).

Korean parties tend to lack bureaucratic organization but are highly
disciplined. Yet because the parties are largely personalistic, their survival
depends on their leaders’ continued success. Thus, as long as presidents
generated support from these rural vote machines, they maintained
strong control over their parties.
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Until the 1981 legislative election, the president was allowed to choose

-one-third of the members of the National Assembly, thereby ensuring a

working majority for the ruling party. Prior to the lifting of this rule, the
major opposition parties repeatedly failed to achieve the one-third share

- of legislative seats required by law to initiate bills. In the wake of the rule’s
abandonment prior to the 1981 election, however, the opposition parties
~surpassed the one-third threshold, becoming for the first time a potent
~ legislative opposition (see table 3.1).%

Thus, while the National Assembly possessed some significant consti-

tutional power, it failed to exercise its independent authority prior to 1987

primarily because the electoral system was rigged to guarantee the presi-
dent’s party a legislative majority. Presidents during the time of military

" rule thus avoided meaningful conflict with the opposition by ensuring
“that their parties dominated politics.

- Unified Executive Hierarchy

Political survival during Park’s regime was tied to economic development
through export-led growth (Haggard and Kaufman 1995, Wade 1992).

With this goal in mind, Park and his successors needed to build a cadre of

skilled bureaucrats who could provide information regarding policy for-
mulation as well as have the expertise and competence to execute and im-
plement economic policy decisions. Therefore, in the 1960s, the govern-
ment began to promote a merit-based system for recruitment of career
bureaucrats. By the early 1970s, this system was firmly established. How-
ever, even with the new system, a patronage network based on common
regional background, family ties, or school affiliations persisted through-
out the bureaucracy (Cho 1975).

Under military rule, Korean presidents set the parameters of interac-
tions between government and private industry by employing incentives
and sanctions to discipline bureaucrats and big business (Amsden 1989;
Campos and Root 1996; Wade 1990). In exchange for private information

TABLE 3.1, National Assembly Seats (% of total), by Party

Major Opposition
Election Year  Ruling Party Parties Other
1973 121 (62%) 52 (27%) 21 {11%)
1978 119 (58%) 61 (30%) 25 (12%)
1981 151 (55%) 106 (38%) 19 (7%)
1985 148 {54%) 102 (37%) 26 (9%)
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and political support—that is, contributions and votes—presidents re-
warded big business for good performance with subsidies and access to
fow-interest credit.

For bureaucrats, the continuity in economic policies during the Park
and Chun regimes created stability in long-term policy planning, thereby
minimizing fears of unexpected policy reversals. Presidents were
confident that the bureaucrats would not stray too far from presidential
preferences as long as job security and promotions remained contingent
on loyalty. Hence, until the mid-1980s, the key actors—politicians, big
business, and bureaucrats—had little incentive to deviate from this mutu-
ally beneficial relationship.

Implementing a merit-based appointment system raised the likelihood
that bureaucrats would act contrary to the president’s preferences. Civil

servants who know that they cannot be fired for their actions face little ~

risk in deviating from such policies.

Shift i Economic Policy and the Decline of
Executive-Bureaucrat-Chaebol Dominance

Prior to the enactment of Korea’s APA, a shift in economic policy began to
threaten the political equilibrium under military rule. Yet presidential
control problems did not immediately surface. To broaden its support
base during the 1990s, the government began to shift its emphasis away
from heavy industry development by allowing smaller firms to enter the
market (Hahm and Plein 1997, 39). This change reduced the govern-
ment’s role in allocating credit to specific firms, which consequently had
o resort to stock offerings and borrowing on the open market for capital.

in addition, the government sold off its stake in commercial banks,
thereby relinquishing its power to appoint management, control loans,
and set policy, including setting interest rates through its control of the
Bank of Korea and the Ministry of Finance (Steers, Shin, and Ungson
1989}, In short, concessions by the Chun regime to business interests not
only reduced the government’s role in the banking and finance sectors but
also began to threaten a three-decades-old political equilibrium, which
was eventually broken when economic liberalization continued in subse-
quent administrations,

The reforms increased uncertainty regarding the direction of future
econormic policy. However, this initial shift did not produce sufficient in-
centive for bureaucrats to resist Chun’s policies. The benefits of continu-
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ing to play by the old rules still outweighed the costs of doing so. Chun
was a dictator, relying on his personal allies in the highest positions of

- government to ensure implementation of his policies. Other political in-

stitutions—the legislature, interest groups (other than big business), and

parties—were relatively weak. Bureaucrats never confronted divided loy-
- alties and, most important, still received rewards for loyalty—prestige, job

security, promotions, and salary increases,

Democratic Transition and New Rules of the Game:
Goals and Policy Preferences of Key Players

With the 1987 democratic transition and subsequent election of Chun’s
handpicked successor, Roh, a new set of rules emerged. First, a popularly
elected president afforded voters the opportunity to reward or punish
presidents (or their parties) at the next election based on performance.
Second, the president could no longer dissolve the National Assembly. In
fact, the legislature was empowered with important functions, including
the authority to (1) stop presidential legislation, (2) legislate “over the
head” of the presidential veto (override provisions; Korea 1987, Article
53), (3) hold hearings to determine whether presidents {current or for-
mer) were guilty of corruption, and (4) veto the president’s nominee for
prime minister. Third, the president had to share the right to appoint
members of the newly established constitutional court with members of
the parliament and the chief justice of the supreme court. The constitu-
tional court, in turn, made the final judgment on impeachment issues and
dissolution of political parties.'? In addition, the constitutional court had
various instruments that strengthened judicial review."”

Players in this new political game had to operate within a political en-
vironment that included term limits, increased legislative power, and in-
dependent judicial influence. Consequently, the previous principal-agent
relationship between presidents and bureaucrats changed: multiple prin-
cipals—the president, the legislature, the judiciary, and the public—now
competed to influence the bureaucracy.

Presidential Preferences

My argument depends on several assumptions concerning presidents’
motivations. President Kim faced serious intraexecutive control prob-
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lerns, He was a reformer who confronted not only an entrenched bureau-
cracy intent on preserving the economic status quo but also substantial
disagreement within his party.

Ruling party conflict resulted from repeated splits and mergers. Typi-
cally, if a party leader defected to form a coalition with or to try to recruit
members from another party, he could count on his supporters to follow
him, (Appendix table Al reveals the freguent party splits and mergers, in-
dicated also by the constant renaming of parties.)

Despite the historical pattern of party splits and mergers, as the party
system grew more competitive after 1987, presidents began to prioritize
passing and effectively administering their legislative programs. This
change in strategy gave them an incentive to control the bureaucrats re-
sponsible for implementing their policies.

One instance of a president seeking to influence future electoral out-
comes to increase the likelthood that his legislative programs would be
implemented arose in 1990, when Roh merged his party with those of
Kim Young Sam and Kim jong Pil. This merger, intended to give Roh a
majority in the National Assembly, led to the formation of the Democratic
Liberal Party. Similarly, Kim Dae Jung (president from 1998 to 2003)
formed an alliance with Kim Jong Pil’s' party to increase the chances of
winning the 1997 presidential election. This alliance led to the 1998 for-
mation of the first coalition government since the democratic transition.

As a consequence of this merger, Kim Young Sam’s party included fol-
lowers of both Roh and Kim jong Pil. Subsequent Korean presidents have
frequently fought with their cabinet ministers over policy issues.” As di-
rector general (the highest level of the career civil service) Park Se Jin of
the Ministry of Legislation observed, “There’s always some sort of conflict
or disagreement between different ministers. That’s why this [regulatory]
reform committee exists . . . to resolve their differences in opinion”'® In
addition, when he took office, President Kim Young Sam purged senior
military officers closely Hinked to Chun and Roh (Y. [. Lee 2000, 106). Jus-
tifying his decision with charges of corruption and incompetence, Kim
discharged, reassigned, or postponed the promotions of generals and
colonels who were members of the Hanahoe (Society of One) (Y. J. Lee
000, 10617 As Y. 1. Lee (2000, 113-14) observes,

Whenever he put forward a new reform measure, President Kim
had to deal more with the internal dissenters in his political party
than with the external opponents. President Kim thus had to walk a
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tightrope between implementing reforms and maintaining his re-
form coalition,

Cabinet Preferences

- Since its democratic transition, Korea’s cabinets have typically included a
- single party with multiple factions, many of which did not share the pres-

ident’s preferences.'® Factionalized single-party cabinets threaten a presi-
dent’s agenda because substantial disagreement may arise over policy be-
tween the president’s faction and the other factions and because opposing

- factions may be large enough to block the president’s program within the

executive branch. Under such circumstances, presidents have an incentive
to institutionalize their control, ex ante, by supporting administrative pro-
cedures.

According to Hahm and Plein (1997, 52), “turf wars” among Korea’s
cabinet ministries have rapidly increased along with the

diversity and instability in presidential cabinets; as a result, bureau-
crats will likely get mixed signals from their executive principals.
... This trend is clearly evident . . . where the ruling party has been
cobbled together by combining elements of entrenched regime
members and established opposition leaders.

In fact, my data indicate that under Kim, 15 out of 80 new ministerial ap-
pointments between 1993 and 1996 dearly came from Roh'’s faction. Most
of the other 65 appointments came from President Kim’s faction, with
only a few from Kim Jong Pil’s faction.

Bureaucrats’ Preferences

According to three directors general, bureaucrats’ power and discretion
declined after Kim came into office. For example, director general Hoh
Moon of the Ministry of Trade, Industry, and Energy stated,

Under authoritarian regimes, bureaucrats were able to express
opinions, challenge ministers, and develop sound policies. Since
Kim, however, bureaucrats are less involved in decision making. . ..
Bureaucrats and ministers used to work in a homogeneous envi-
ronment where there was continuity and stability. Under Kim,
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there have been multiple reorganizations, resulting in greater un-

certainty. This has created confusion and discontinuity in policy di-
rection."

The most important changes derived from Kim’s goal of deregulation
are the effects of the new procedures. For all regulations, bureaucrats were
now required to listen to a broader set of interest groups, including those
that the authoritarian regimes had excluded. This new approach reduced
bureaucrats’ capacity to control policy outcomes, meant that they could
no longer depend on side payments from their favorite constituents, and
gave them an incentive to resist such reforms.?

The one-term limit for presidents further exacerbates the potential for
mmﬁﬁct between the president and the bureaucracy. Knowing that a pres-
ident will not be around for the long term, bureaucrats have a greater in-
centive to resist presidential initiatives (Huber 1998), especially if they dis-
agree on principle (Huber and Lupia 2001).

Roh did not propose radical changes in economic policy. Hence, even
though he changed the rules of the game, he did not need to worry about
controlling recalcitrant bureaucrats. Kim, in contrast, proposed a major
shift in policy direction toward deregulation. Bureaucrats, who benefited
from the status quo, resisted his economic reforms.

Analysis and Evidence

Table 3.2, excerpted from table 2.2, indicates the presence or absence of
each of the three key conditions examined in this chapter across the three
administrations in Korea. The table shows that a divergence of preferences
between the president and career civil servants accounts for the enact-
ments of both Korean APAs (see Baum 2007a). In the 1993-94 and
199597 periods, procedural control increased with the passage of the
APAs. The table also compares the actual outcome with the logical predic-
tion if the goal of each president had been to lock in the status quo.

TABLE 3.2, Factors Affecting APA Enactment in Korea

§ir<zsid9§1tiai Problem Problem Civil Service Did APA  “Lock-in”
{ases Ministers? Rureaucrats?  Protection? Pass?  Prediction
Té@f»h (/398%92} No No Yes No Yes
Kgm (199394 No Yes Yes Yes Nﬂ
Kiny (1995-97) No Yes Yes Yes No
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Absence of Civil Service Conflict under the FRoh

Administration (1988-1963)

By the late 1980s, government officials expressed concern about Korea’s
“position in the world market. Manufacturing firms began to lose interna-
~tional competitiveness, and wages were high. Korea found itself squeezed

between newly industrializing countries with lower wage rates and more

- advanced countries at the forefront of capital-intensive knowledge indus-
~tries {e.g., microcomputers and biotechnology). In response, Roh advo-

cated the development of new export-oriented initiatives aimed at secur-
ing Korea’s position in the international market (e.g., automotive
technology and semiconductor memory products). By the time Roh
reached this decision, however, his administration lacked sufficient time
to pass new policies through the legislature, let alone implement them
{Hahm and Plein 1997, 71). Roh won the presidential election with a plu-
rality, rather than a majority, of votes. He also lacked a working legislative
majority until his Democratic Justice Party merged with two opposition

- parties.

Roh, however, did not confront policy conflict with the bureaucracy. In
this regard, the Roh administration resembles the U.S, case. Like Roh,
President Harry 8. Truman and his bureaucracy appear to have shared a
preference for preserving the New Deal. If this analogy is apt, the McNoll-
gast (1999) lock-in hypothesis appears to imply that Roh should have
passed an APA. He, too, shared common interests with his bureaucracy
and so had little incentive to crack it open. Indeed, while Roh imple-
mented some relatively modest democratic reforms, he had no incentive
to fundamentally reform Korea's bureaucratic system. Doing so would
have weakened his core political constituencies. In this regard, an APA de-
signed to lock in the status quo (i.e., a strong bureaucracy plus moderate
democratic reforms) should have appealed to Roh. After all, he had
justifiable concern that his fundamental support constituency could be
threatened by wholesale democratic reforms pursued by a future admin-
istration. Yet Roh did not pursue an APA,

Contrary to the lock-in hypothesis, the reining-in theory predicts that
Roh would lack any motivation to carry out administrative reform be-
cause the bureaucrats largely shared his preferences—many were mem-
bers of his military faction—and were afraid to cross him even when they
did not. In short, the APA passed under Kim rather than Roh because the
enacting coalition intended to change rather than to lock in the status
auo.
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Bureaucratic Conflict under the Kim Administration
{1893--1998)

Kim's economic policy preferences clearly differed from those of the bu-
reaucrats, He had difficulty implementing his reforms, which threatened
the livelihood of those political actors, including bureaucrats, with vested
interests in previous programs, as evidenced by Kim's 1993 Five-Year New
Economy Plan, which sought to reduce state intervention through dereg-
ulation, financial reform, and privatization, and a 1994 initiative fargeting
internationalization.?! Under the privatization plan, 68 of 133 public en-
terprises were selected for sale between 1994 and 1998 (Korea, Economic
Planning Board 1994, 190). The plan was only partially implemented,
however. Chaebol reforms were also incomplete, in part because of the
chaebol’s political and economic clout. In short, the president could set the
agenda, but successful implementation required the cooperation of pre-
cisely the political actors who were the targets of reform (Y. J. Lee 2000,
108).

Kim's reform plans threatened bureaucrats’ traditional sources of po-
litical support, which, in turn, threatened the mutual benefits aceruing to
bureaucrats and business through their long-standing close relationship.
Because these bureaucrats’ incentives—foremost among them political
survival-—depended on the status quo, Kim faced substantial intrabranch
conflict. As Kim's chief of staff, Park Kwan Yong, stated, “Bureaucrats were
definitely a barrier to the president’s administrative reform goals”* Since
regulators tend to resist deregulation (B, W. Kim 1997, 193), it is unsur-
prising that a significant percentage of public officials (43.2 percent) re-
ported suspecting that the Kim administration opposed their vested
rights, while a substantial percentage of bureaucrats (29.7 percent) wor-
ried about a loss or reduction in their powers (Korea Economic Research
Institute 1996, 3—4 ). By reforming procedures, Kim was better able to con-
trol conservative bureaucrats who were part of the old core of the military
ruling party (the Democratic Justice Party).

When he took office, Kim formed several committees: the PCAR, the
Economic Administrative Deregulation Committee, and the Committee
on Deregulation of Restricted Corporate Activities. However, the first two
committees were ad hoc and lacked full political support. In short, no in-
stitutional bodies existed within a comprehensive framework to oversee
and review deregulation efforts and the drafting of new regulations. Con-
sequently, substantial deregulation in key sectors was stymied, and bu-
reaucrats continued to write new regulations with little scrutiny.
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" Reining in the Bureaucracy through an APA

ow KAPA | and Presidential Decrees improve

‘Executive Control

“Both Kim Young Sam and the legislature had incentives to manage agency
~drift while in office. They could do so either by limiting bureaucratic dis-
~cretion or by enfranchising new groups. KAPA 1 emphasized the latter.
The 1996 PED contains the specific provisions outlining the intent of the
1994 KAPA. The most important requirements include public notice and
" comment for all proposed regulations and a review committee with over-
- sight authorities.

The new procedural requirements help presidents and legistators col-

“lect information about agencies’ activities. For legislators, making bureau-

cratic activity transparent to the public also forces bureaucrats to reveal
privately held information and provides information about constituents’
positions on regulatory issues. Legislators can thus better position them-
selves to respond to their constituents, thereby increasing the chances of

“reelection. Along these lines, Rhee Zusun of the Korea Economic fesearch

Institute’s Center for Regulation Studies commented,

Politicians had no reason to oppose [the APA] as there was very
little cost for a lot of gain in information as to what bureaucrats
were doing. There are many benefits to politicians because of in-
creased transparency and reduced bureaucratic discretion. If you
look at the electoral connection, detection and information is
broadened and so is control . . . so they have no reason to oppose
[it]. Finally, interest group access has definitely increased since the
act. The regulators are regulated. This is a significant change from
the past.”

By making the process entirely public and enfranchising new princi-
pals such as environmentalists and other nongovernmental organizations
{NGOs), KAPA I forces agencies to consider the relevant political interests
before finalizing new rules. The slowing down of the rule-making process
gives new interest groups multiple opportunities to notify legislators
when agencies propose actions the legislators oppose.

Finally, the provision granting the prime minister authority to order
any agency head to amend, reform, or delete its regulations stands out
clearly as a tool to improve current executive management, providing a
nowerful veto to an incumbent administration.
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How KAPA I Improves Exscutive Control

Several of KAPA II's provisions require PEDs, thereby giving the president
some discretion over implementation and further showing that presidents
sometimes support APAs to manage current delegation problems.

According to the KAPA 1 legislation, “The purpose of this Act is to at-
tain fairness, transparency, and confidence in administration, and to pro-
tect the rights and interest of citizens, encouraging citizens’ participation
in administration by stipulating the common matters regarding adminis-
trative procedures” (Korea 1996, Act No. 5241, Article 1).2

KAPA 11 requires establishment and public notification of disposition
standards as well as advance notice to the concerned parties. It also gives
parties the option to submit arguments to the agency and mandates the
maintenance of a record of formal hearings. To commence a public hear-
ing, agencies must notify the parties at least 14 days before the hearing
date and inform the general public through methods such as official
gazettes, public bulletins, and daily newspapers.

Although, unlike the U.S. APA, KAPA 11 does not govern rule making
per se, the purpose of procedural requirements, including dispositions
and writing legislation, resembles those requirements outlined in the 1996
PED. Thus, the 1996 decree governs rule making.

How KAPA i Prevents Regulatory Capture

In the spring 1996 National Assembly election, Kim’s New Korea Party
{NKP) won 46 percent of the seats, falling only 11 seats short of majority
status. Kim formed a working majority with 8 independents and 3 defect-
ing opposition party members (Koh 1997, 2).

The lock-in hypothesis presumes that politicians anticipate losses in
future elections. In fact, according to a national election opinion poll by
Gallup Korea and Chosun [lbo conducted in March 1997, between the
1996 National Assembly elections and the December 1997 presidential
eiections, popular support for the National Congress for New Politics
{(NCNP}, the “second party,” was essentially equivalent to that for Kim’s
party. The NKP led the NCNP by just 16.6 percent to 16.4 percent, a sta-
iistical dead heat. Moreover, 57 percent of respondents expressed no opin-
ion at all, suggesting that their votes might swing either way.

Based on these data, Kim most likely recognized that an opposition
party candidate could win the next election. At first glance, this situation
might suggest that KAPA I1I was intended to lock in existing policies. Yet
the policy preferences of President Kim'’s primary opponent, the NCNP’s
i Dae lune. were farther froom those af the bireanieracy than were thace
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of Kim Young Sam. Hence, while the predictions of my ‘thmw ;md the
McNollgast theory are in this instance observationally eqm\fa}em» they dc
rive from substantially different—or, more specifically, addltmmiw:mmm -
" yations. Yet the two theories are distinct in their capacity to explain one
~aspect of procedural reform: regulatory sunset provisions. o
Perhaps the provision that most strongly supparis my reining-in argu-

“ment is the five-year sunset review requirement. According to the Korean
APA, for any existing regulations to be extended bevond five years, bu
reaucrats must submit an extension request one year prior to expiration.
In addition, agencies must first notify the public and aﬁsta:w for firﬁmmf%:mg
- prior to submitting such a request to the Regulatory Reform Commuitiee
(RRC). -
Of course, this sunset requirement means that future administrations
 canalso undo any administration’s regulations aftm;" five years. Why Wmuifﬁ
a president who cares about locking in his policies increase hzf; SUCOESSOTS
pawm to undo his regulatory accomplishments? Indeed, the fact %ha‘i:&n};y
“KAPA 111, enacted just before Kim left office, included the sunset provi-
- sion strongly suggests that its motivation could not have been ﬁ()k‘ﬁ’}}’ ﬁmk

in. After all, sunset laws are explicitly intended to prevent lock-in. iiwmjze
new deal is struck, the reversion point is deregulation. Thus, this require-
. ment is clearly not a mechanism for locking in the status quo. Rathezz:, x} is
"2 tool incumbent presidents use to manage the executive branch by giving
them the authority to sign or veto a particular proposal to renew an exisi-
“ing regulation, thereby biasing outcomes away from rather than toward
status quo policies. ,
Kim included this provision to prevent bureaucrats from attempting
to return to the previous era’s regulatory policies. Under this five-year re-
iew cycle, bureaucrats would not be able to revivaqRoi;a-ﬁm‘ regulation
without a public notice and comment period and a justification process
under the RRC. This requirement would limit the policy range within
.which career bureaucrats could write new regulations. Kim apparently
saiw the still-conservative bureaucrats as a greater threat than the prospect
1at Kim Dae Jung might win the 1997 election. o
" In addition, the passage of KAPA I occurred early in Kim's term,
-thereby further calling into question the applicability :t)f the §im:§<«~m iy~
}gmthesis. This timing leads to the question of why a president with a work-
“ing legislative majority would subject his own branch t<‘) pm@edu?'ai con-
raints designed to slow down policy implementation and increase
: gmemance COStS. “
When KAPA T was passed, Kim’s party controlled 58 percent of the
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seats in the National Assembly and had no reason to believe that its ma-
jority status was threatened. In a Gallup poll conducted several months

prior to KAPA Us passage, Kim and his party enjoyed approval ratings of

85 percent and 55 percent, respectively. At that time, the approval rating
tor the next-most-popular party (the Democratic Party) was 20 percent
{Gatlup Korea 2007). Therefore, contrary to the conditions of the lock-in
theory, it seems improbable that KAPA 1 was passed because of an ex-
pected loss in the next general elections {scheduled for spring 1996).

KAPA TIT mandates additional procedural requirements. The consen-
sus among the bureaucrats I interviewed was that the new administrative
procedures added another layer to regulatory decision making. My inter-
viewees emphasized that the procedural reforms prevented the continua-
tion of policies that served only chaebol interests. Bureaucrats would now
have to consider new interest groups’ views, especially those that had pre-
viously been excluded and that had not been associated with the ruling
party. According to Choi Byung-Sun of Seoul National University, a key
author of KAPA I,

The primary motivation was to place some kind of an obstacle or
break on bureaucrats’ discretion and to institute more democratic
procedures of the bureaucracy. The entire bureaucracy was strongly
opposed to this law because it interfered too heavily with day-to-
day activities. The requirements are so counter to current govern-
ment practices, and it will put a heavy burden on bureaucratic dis-
cretion.”

Along the same lines, a report by the Office of the Prime Minister to
the OECD dearly indicates that procedural reforms faced substantial bu-
reaucratic resistance: “Difficulties of enacting [regulatory review] were . ..
opposition and resistance from vested interest groups and ministries con-
cerned about being the losers of reform” (Korea, Office of the Prime Min-
ister 1997, 17}, In fact, Hoh Moon stated, “The establishment of the Office
of Government Policy Coordination and the RRC have increased the
power of the Prime Minister’s Office.”?® Hoh added that since both are
checking points, the ministries try to persuade their counterparts in these
organizations—in particular, the Policy Coordination Office.

Most of my interview subjects referenced the two major requirements
under KAPA 1l public hearings and notice of draft rules. A member of
the RRC, bureaucrats at the Office of Policy Coordination (Office of the
Prime Minister) and Ministry of Legislation, and several directors gen-
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eral who advise RRC members also mentioned a third requirement: re-
view by the RRC.” The only bureaucrat who expressed support for the

‘new process was director general Park Nam Hoon, from the prime min-

ister’'s Office of Policy Coordination, which assists the committee. Park
commented,

The 1994 act, 1997 act, and related enforcement decrees were de-
signed to ensure that agencies consider interest group opinions,
Without the RRC, bureaucrats cannot be trusted to enforce 2 new
-direction in regulatory policy, allowing for flexibility when needed
and making sure that the right kinds of regulations are created and
modified, Also, ministries in the past did not have to deal with each
other. Now they do.*

Joh Jung fay, a member of the Presidential Committee on Regulatory Re-
form, explained that in addition to overseeing deregulation, the RRC had
to “ensure that the lower-level bureaucrats could not deviate and write
their own regulations.”? Thus, to control bureaucrats, all new regulations
or revisions of existing regulations must now be justified via mandatory
regulatory impact analysis.”

Landscape of Nongovernmental Organizations (NGOs)

- One method that politicians can use to reduce bureaucratic discretion and

that is evident in Korea is to enfranchise new principals. Since democrati-
zation, NGOs have proliferated rapidly and have become increasingly ac-
tive. Civil society and NGOs began to form in 1987-—democratic transi-
tion opened up “organizational space” for social interests and interest
groups (H.-R. Kim 2000). The year 1994 saw the abolition of a 1963 law
that had sought to suppress antigovernment activities by requiring civil
organizations to register. The 1998 Information Disclosure Law also in-
creased accessibility and allowed citizens and NGOs to sue state bureau-
cracies that refused data access (H.-R. Kim 2000, 602). Between the 1980s
and the 1990s, the number of registered NGOs grew from 773 to 2,114
{see P. 5. Kim and Moon 2003; Koo 2002). According to the OECD, Korea
now has an estimated 8,000 NGOs (Organisation for Economic Co-Oper-
ation and Development 2000). The Directory of Korean NGOs (1999) lists
7,600 organizations, a number that jumps to 20,000 when local branches
are included; most of these groups formed in the 1990s (Koo 2002). Ko-
rean officials argue that by implementing major new legislation such as
the KAPAs, which have increased NGOs’ input on policy, the government
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has facititated this rapid growth in organizations (Organisation for Eco-

nomic Co-Operation and Development 2000, 53-54).

Among the NGOs that have proliferated in Korea are three particularly
large groups: the Citizens’ Coalition for Economic Justice, the Korean Fed-
eration for the Environment Movement, and the People’s Solidarity for
Participatory Democracy (now Transparency International Korea, or T1
Korea). These NGOs appear to be central to policy-making and reform;

because they were linked to the democratization movement, they are seen -

as both centralized and focused at the national level. This landscape differs
from that of fapan, where NGOs are more grassroots based. Smaller
NGOs appear to use these larger NGOs as focal points, lobbying with
thern or under campaigns run by them (P 5. Kim and Moon 2003; 5.-.
Lee and Arrington 2008).

NGOs and Presidents
WNGOs appear to play a role in consolidation efforts. According to 5.-]. Lee
and Arrington (2008, 81),

Since the Kim Young Sam administration, presidents have recruited
former democratization activists and NGO leaders into the public
service to legitimize major reforms and jointly fight against vested
interests or for women'’s rights.

The authors argue that one of the primary reasons Korea’s advocacy
MGOs have taken such root and have become particularly politicized is
the underinstitutionalization of party politics.

NGOs (at least advocacy/interest group organizations) are seen as a
tool for reformers but not as grassroots organizations. “NGOs also risk
being co-opted politically or losing public backing when support for an
administration wanes” (S.-]. Lee and Arrington 2008, 82).%' By this logic,
incoming presidents benefit most.

Along these lines, President Kim's chief of staff, Park Kwan-Yong, com-
mented, “Labor and environmental groups play a very important role in
Korean politics today.™? Kim Sung Hyun, the press secretary to Represen-
tative Kwon Chul-Hyun, added, “During good economic conditions un-
der Kim Young Sam, citizens began to care about the environment. Key
groups started to mobilize and become more active.”* And Lee Chae-Pil,
director of Ministry of Labor’s Administration Management Division,
Planning and Management Office, observed, “Labor groups have become

’have been critical in recent years.
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more important players during the 1990s. Industrial safety regulations
w34

The number of NGOs skyrocketed during Kim Dae Jung’s administra-
tion, which “believed that the activities of civic organizations would aid it

in carrying out the political reforms Kim was committed to” (Shin 2003,
- 699). This belief, coupled with a high level of skepticism/distrust of par-
ties and other more standard institutions, may explain the link between

presidents, bureaucracy, and NGOs.
All of the senior policymakers I interviewed agreed that interest

. groups, especially civil activist groups, are important players in govern-

ment decision making. No longer can bureaucrats simply ignore them.
“Civic interest groups and other NGOs are performing a voluntary watch-

. dog role to raise [the] quality of regulation observance in the field of en-

vironment and consumer protection regulation” (Korea, Office of the

- Prime Minister 1999, 15). In short, civil society groups’ access to the bu-

reaucracy has opened up so that participation is greatest and most visible
during the public hearing and notification stages.

Conclusion

The passage of the three KAPA measures is consistent with my reining-in

- explanation and inconsistent with McNollgast’s lock-in hypothesis. Korea

is an important test because it experienced one episode where a president
agreed with the bureaucracy and another in which he did not. It also in-
cludes a clear instance (the Roh administration) when an APA should
have emerged if lock-in was the driving motivation, yet no such law
passed.

Administrative procedural reform did not occur under Roh because
the bureaucrats shared his economic policy preferences. So while the lock-
in explanation implies that Roh would want an APA, this explanation can-
not account for either the timing or substance of Korea's multiple APAs.

In contrast, President Kim sought to change the country’s economic

~ policy and thus threatened the traditional sources of political support for

bureaucrats. Since their political survival depended on the status quo eco-
nomic policies, Kim confronted hostile bureaucrats with powerful incen-
tives to resist his agenda. As a result, Kim initiated procedural reforms to
help improve current executive management.

What most distinguishes Korea’s 1997 KAPA III from the 1946 U.S.
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APA 1s the sunset provision. Kim sought to prevent career bureaucrats
from returning to pre-Kim-era policies by imposing a five-year sunset
provision for all regulations. But the fact that the sunset provision was in-
cluded only in KAPA I, just before the end of Kim’s administration,
strongly suggests that it could not have been intended solely for lock-in.
After all, sunset provisions prevent lock-in.

Any democratic chief executive who is facing intrabranch conflict and
who cannot freely appoint and dismiss her agents will have an incentive to
implement an APA or comparable law. Coalition governments in parlia-
mentary systems sometimes face intrabranch conflict as well (Thies
2001), and some have passed APAs (Baum and Jensen 2009). Finally, APAs
enhance transparency, participation, and the accountability of elected
officials and bureaucrats, which ave cornerstones of democratic institu-
tions. By passing such laws, countries take an important step toward re-
sponsive democracy.

4 | Decline of Kuomintang Dominance,
Bureaucratic Conflict, and Passage
of the Taiwan Administrative
Procedure Act

Now under the administrative reform by the KMT, there is a
second track for appeals. [Citizens] can start at the Executive
Yuan. When people fail there, then they can appeal through the
judicial system. In turn, they can face each other and debate
between government and people. In other words, we have created
g situation where the third party or the judiciary can arbitrate
berween the people and government.

—Yao Eng-Chi, Vice President, Legislative Yuan, July 15, 2000

Citizens’ ability to challenge administrative policies is a crucial aspect of
increasing state accountability. Taiwan, like Korea, has instituted such op-
portunities for its citizens, thereby enhancing the responsiveness of their
democratic institutions.

Taiwan began its democratic transition from authoritarian rule on July
15, 1987, when President Chiang Ching-Kuo lifted martial law and other
bans on political activity.! In January 1988, after Chiang’s death, Vice Pres-
ident’ Lee Teng-Hui assumed the presidency. While consensus existed
within the Kuomintang (KMT) Party regarding Lee’s succession, the ques-
tion of whether he should also become the party’s chair became a hot po-
litical issue.? The following July, however, Lee was elected chair at the 13th
Party Congress.

In this chapter, | investigate two periods during Lee’s presidency,
1988-96 and 1997-99, to examine another case of the passage of an ad-
ministrative procedural act (APA) in a new East Asian democracy. I again
ask why presidents would voluntarily tie their own hands by supporting
measures that limit leaders’ capacity unilaterally to pass their preferred
policies.





